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At our meeting on 8 October J014, during the debate on the suite of Bankruptcy and Debt
Advice (Scotland) Act 2014 statutory instuments, I promised to write to you and members of
the Economy, Enterprise and Tourism Committee to provide further details of our
stakeholder engagement.

The Scottish Government values the contribution made by stakeholders throughout the
development of these instruments and has given careful consideration to their feedback.
Consequently, in instances where there was clearly merit in doing so, we have made
amendments to reflect this. Details to illustrate some of the technical changes that the
Scottish Government has made as a result are provided in the attached Annex.

You may also recall that I gave an assurance that some of the guidance will be shared with
stakeholders by the end of October. I am pleased to tell you that AiB circulated the first draft
of the Common Financial Tool (CFT) guidance to members of the CFT working group on 30
October 2014. The working group will reconvene to review and discuss the draft in
November 2014.

In response to the point raised by Alison Johnstone MSP, regarding deductions from
earnings, I have been advised by Accountant in Bankruptcy that this will be discussed by the
Notes for Guidance Working Group, to ensure that the safeguards which are built into the
legislation are reinforced in guidance. This group has met twice to discuss the drafting of the
Notes for Guidance and further meetings will complete the drafting by early in the new year.
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On top of our engagement via the working group, we will continue to work in partnership with
as many of our stakeholders as wish to be involved, listening to their concerns as we
develop our guidance and operational processes.

I trust this will be helpful to you and your members.
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ANNEX

The Business DAS Working Group was convened to assist in the development of a Business
DAS. Given the nature of Business DAS the working group consisted of representatives
from the Insolvency Practitioners Association (IPA), Institute of Chartered Accountants
Scotland (ICAS) and British Banking Association (BBA).

Listed below are a number of changes made to the Debt Arrangement Scheme (Scotland)
Amendment Regulations 2014 in response to comments received from members of the
Business DAS Working Group.

Comments and changes in detail

1. Review period

Working Group comments Changes made in response?
Reviewing the Debt Payment Programme Provision requiring continuing money advisers
(DPP) annually would be more cost effective; (CMAs) to review Business DAS DPPs every 6
a business' balance sheet is normally months was removed; all programmes are subject to
reviewed every 12 months. an annual review requirement.

2. Viability

Changes made in response?Working Group comments
Concerns around the definition of
"viability"; not clearly defined within the
regulations; requirements not about the
viability of the debtor itself

The Regulations as drafted allowed a
business or entity who had ceased
trading to propose a DPP.

• New framing terminology "declaration
of viability" introduced and defined at
regulation 22A(7)(c).

• An entry added to the interpretation
provision at regulation 2(1).

• The definition specifies the basis for
making such a declaration-it makes
clear how the 3 limbs of the test in
regulation 22A(7)(c) (i.e. regulation
22A(7)(c)(i), (ii) and(iii» relate to the
debtor and the DPP. It is clear from
this detailed definition what is meant
by "viability" for the purposes of the
Regulations.

Regulation 22A(7)(c)(iii) was added - so that
the viability test now includes a requirement
that the entity is continuing to trade, where
trading, or otherwise operating (as defined at
regulation 22A(12».
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3. Partnerships

Working Group comments Changes made in response?
Discussion around the protection we amended regulation 22A(8) (and for a related
afforded to individual partners who are point the deeming provision in new regulation 22A(9)
jointly and severally liable for debts - was added so both an individual and a legal entity

regulation 22A allows partners to apply are protected where they have debts that could be

for an individual DPP and leave the included in an individual or an entity DPP).

partnership unprotected Regulation 22A(8) requires debts of the
entity/business to be declared in an application for
DAS by (say) an individual partner and allows that to
be taken into account by the DAS Administrator in
that context.

4. Assets

Working Group comments Changes made in response?
The term "current assets" would be better we amended regulation 15(c) to refer to "current or
than "circulating assents" circulating assets" (regulation 27(4)(a) of the 2011

Regs)
The regulation does not quite cover all we amended regulation 15(c) to add reference to
types of entity and their likely assets e.g. assets required ''for the purposes for which the
sports club equipment debtor was established" (regulation 27(4)(e) of the

2011 Regs)

5. Grounds for revocation

Working Group comments Changes made in response?
Stakeholders questioned draft regulation we removed provision on dissolution of debtors in
16 which states that a DPP must be relation to Business DAS, as this was be catered for
revoked "in the case of a partnership or elsewhere, e.g. the format of a partnership changing

trust with less than 5 partners or
trustees". Trigger not clear (partner
leaving or dying?) and the scenario is
already covered under "material change
of circumstances" provision

6. Grounds for variation

Working Group comments Changes made in response?
Discussion around what was meant by we removed the payment break

..
forprovision

"reduction in debtor's balance sheet of Business DAS, considering the existing provision
50% or more" allowing for variation on a material change of

circumstances and the overall requirement to remain
with the 5 year period

7. Creditors to apply for revocation

Working Group comments Changes made in response?
Noted that regulation 16(2) does not Regulations allow creditors to apply for revocation of
allow for creditors to apply for revocation Business DAS.
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